‘Erblaw News

Volume 3 ¢« Number 2 o«

The ins and outs of your power of
attorney

by Kelly Phillips Erb

A recent article in the Philadel-
phia Inquirer focused on a controver-
sial clause in the state's power of
attorney statutes. According to the
Inquirer, Darby Mayor Paula M.
Brown was being investigated as a
result of questions raised over the
management of finances for Michael
Martyszko, over whom Brown held
power of attorney. Ultimately, no
charges were filed against Brown
though the Delaware County District
Attorney cited “poor judgment” on
Brown's part regarding her handling of
Martyszko's funds.

Under state law in Pennsylvania,
an agent acting as power of attorney is
entitled to “reasonable compensation”
and reimbursement for “reasonable
expenses.” Those terms are not
defined in the statute. Generally, pro-
fessionals and financial institutions
serving as agent will provide a state-
ment of services which outlines any
such compensation or expenses.

However, there is no such require-
ment in the statute, and friends or
family may not think such documenta-
tion is necessary. So, how do you pro-
tect yourself?

First, understand what your Power
of Attorney says. You can limit your
agent's powers in a number of ways,
such as access to accounts, specific
instances where the Power of Attorney
is to be used, and the scope of time or
circumstances under which your agent
is empowered to act.

Second, don't put off your Power
of Attorney until the last minute!
Think about it. This is a big decision.
You are essentially asking someone to
act in your shoes during a specific
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period of time or instance. You'll want
to give this some thought. Don't wait
until you're getting on the plane to
think about who you want to act on
your behalf. Discuss your options with
an attorney - and ask your potential
agent whether he or she might be
interested in serving. Don't get stuck
with a decision that makes you uncom-
fortable because you procrastinate.

Finally, and most importantly,
choose someone you trust to act on
your behalf. You may love your spouse,
oldest child or best friend, but that
person may not be financially savvy or
fully understand your circumstances. If
that's the case, choose someone who
can make those decisions in your best
interest. This may be your accountant,
your lawyer, your next door neighbor, a
business partner or a combination of
people. Make sure you are comfortable
with your decision and remember that
you can revoke a Power of Attorney at
any time!
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For The Record...
By Kelly Phillips Erb

Chris is a pack rat. It’s true. He has
bank statements from his banks in
Munich... He hasn’t lived in Munich
for about ten years. I don’t know what
possesses him to keep so many records.
I think he holds onto things “just in
case” he needs them’.

Many taxpayers either keep too
many records or not enough. I often

1. Note from the editor: Won't you feel silly when I do
need them some day... even the electric bills from 1989
and my apartment lease from 1990. We won't even talk
about the bank statements I have from when I was in
college, and the pay statements from my first job. Muse-
ums are made of this stuff, so 1 am simply doing my part
to preserve the legacy of the 1980s for future genera-
tions. If it wasn’t for people like me, thered be no
Rosetta Stone, “Ab, that old thing? I don’t need to read

”

that any more. Throw it away!

2002

get asked what records should be kept
for tax purposes. Chris’ track record
notwithstanding, here are some rec-
ommendations about what kinds of
records to keep and for how long:

What to Keep:

1. Checkbooks. You can use your
checkbook as a record of your
income and expenses. Make notes
about sources of deposits and rea-
sons for expenses.

2. Computerized records. There are
some excellent packages available
for bookkeeping on your personal
computer; a popular and relatively
easy package to use is Quicken.
While these packages are great,
they aren’t a substitute for other
documents.

3. Receipts and sales slips. If you item-
ize, hold onto your receipts and
sales slips. In particular, if you pay
cash for doctor’s appointments and
medications, get receipts and make
notes on the back for your refer-
ence. The same applies for gifts
made to charities - if you make
donations, hold onto your receipts.
Generally, if you make a charitable
contribution that is more than $75
for goods or services, the organiza-
tion must give you a written state-
ment that you should keep; if it is
$250 or more, you must have writ-
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ten confirmation. You should also
keep records of your out-of-pocket
expenses when you perform ser-
vices for a charitable organization.
If you use your car when doing vol-
unteer work or for medical pur-
poses (i.e. going to the doctor), you
should record the destination and
purpose of the trip; keep records of
unreimbursed gas and oil expenses.
You should also keep a log of the
miles you drove your car as well as
any parking fees, tolls, taxi fares,
and bus fares.

4. Home-related expense records. You
will need to determine your home’s
value if you have a home office or if
you intend to sell or rent your home
in the future. Your records should
show the purchase price, settlement
or closing costs, and the cost of any
improvements. You should also
keep records of any casualty losses,
such as those due to fire, flooding or
storm damage, and insurance reim-
bursements those losses.

5. Employment-related records. If you
have deductible expenses withheld
from your paycheck, such as union
dues or medical insurance premi-
ums, keep your pay statements as

proof of payment of these expenses.

6. Child Care expenses. Keep a record
of the name, address, and EIN or SS
number for all persons or organiza-
tions that provide care for your
child or dependent.

7. Copies of tax returns. Prior years’
returns can prove to be invaluable
to prepare your current return and
are absolutely necessary if you file
an amended return.

8. Copies of official tax documenta-
tion. Keep your federal forms W-2
as well as federal forms 1099. Also
keep bank statements, brokerage
statements and forms K-1.

A special note about brokerage state-
ments! Brokerage statements are an
exception to the rule that you don’t
need to keep records indefinitely. You
must be able to document your basis in
order to accurately determine capital
gains and losses. Keep records that
include purchase price, sales price, and

commissions. Also keep documenta-
tion related to reinvested dividends,
stock splits and dividends, load
charges, and OID.

How should you organize?

This is completely up to you. You
should keep your records in an orderly
fashion and in a safe place. It’s best to
arrange them by year and type of
income or expense. I recommend a
home filing cabinet with records
grouped by type and year. In the alter-
native, you can try an updated “shoe
box method” and stash your records in
a waterproof container; Rubbermaid
makes great totes that serve the pur-
pose nicely. Use a different container
for each year.

How long should you keep records?

Generally, you must keep records
that support items shown on your
return until the statute of limitations
for that return runs out. As a rule of
thumb, this means three years. How-
ever, if you under-report income by
more than 2§%, that statute is
extended to six years. If you do not file
a return at all, there is no statute of
limitations! This means that the IRS
may request documentation for any
year that you do not file - at any time.

|
Understanding Stock Options
by Lorenzo Bacciardi

Has your employer ever given or
offered you stock options? Did you
know what they are or what to do with
them? Stock options are a different
form of compensation, sometimes
referred to simply as “options,” and
enable an employee to acquire stocks
in an employer’s company. Options
also provide the employee with an
interest in the success of the employer,
and is particularly popular in cash-poor
or startup ventures.

Generally speaking, an “option”
represents an offer to the employee to
buy stocks at the “option price.” The
option price usually is lower than the

|

Tidbits

* The IRS has indicated that more
than 4 million taxpayers have made
errors on the Rate Reduction
Credit line of tax forms. If you
received your advanced payment
last year, you should leave the credit
line (line 47 on the form 1040, line

30 on Form 1040A and line 7 on
Form 1040EZ) blank.

* So you have a great idea for a non-
profit organization but the whole
process seems a little daunting?
Kelly will be teaching a course on
forming and operating a nonprofit.
Classes will be Tuesday nights, 7:00
pm - 9:00 pm on April 23, April 30
and May 7. To register, call the
MALT Office at 215-843-6333.

* Kelly has also given a number of
presentations for the art commu-
nity, including Taxation for the
Freelance Artist for students at the
University of the Arts and How o
Keep Your Art Out of the Garage Sale:
Estate Planning for the Visual Artist
before the College Art Association
Convention. A new section on tax
planning for artists has been added
to the web site, so check it out.

* The Immigration and Naturaliza-
tion Service (INS) reports that for
the first quarter of 2002 (October 1,
2001, to December 31, 2001)
approximately 28,000 H-1B peti-
tions had been approved against the
195,000. An additional 18,000 peti-
tions were pending.

* The Erb Law Firm, in cooperation
with volunteers from Notre Dame
University, Interac, and the IRS
Volunteer Income Tax Assistance
program, provided free tax assis-
tance to seniors in March.

* Effective April 8, 2002, US pass-
ports will no longer be issued over-
seas. Instead, all passports will be
issued by the National Passport
Processing Center in Portsmouth,
New Hampshire
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market price of the stock; this is one of
the advantage of options. In addition,
you may benefit from the lower capital
gain tax rate at the time of the sale of
the stocks.

In many cases, no taxable income
is actually recognized when stock
options are granted, but income can be
recognized when options are vested
and have value. In addition, income is
recognized when options are exercised
and, ultimately, capital gain is reported
when stocks are sold.

There may be a condition on your
exercise of the option. Generally, the
condition is employment based; that
is, if you remain at your job for a fixed
period of time. If you receive options
that do not vest until a certain date,
you will not recognize any income
between the granting date and the
vesting date. Additionally, when the
options vest but do not have an ascer-
tainable value, you still have no income
to report. When the options do have
an ascertainable value or are exercised,
you have income in the amount that
the fair market value of the stock
exceeds the option price.

Finally, when the stocks are sold in
the market, you may have capital gains
or loss in the amount that the selling
price differs from the fair market
value. By way of example, say your
employer grants you stock options on
January 1, 1997 to buy 1,000 shares of
company stocks at $100 a share. The
shares vest immediately, at the grant-
ing date, when the market value is
$130. You exercise the options the
same day. On August 31, 2001, you sell
the stocks for $150 a share. What
result? On January 1, 1997 you have
ordinary income of $30,000 because
you receive a benefit of the right to buy
the stocks at less than the fair market
value of the stocks. In other words
because of your employment, you were
able to purchase $130,000 of stock for
$100,000. Additionally; on August 31,
2001, you have $20,000 of capital gain
because you sold shares for $150,000
for which you have a basis of $130,000.

Options can provide you two main
advantages. First, you have an oppor-
tunity to defer part of your compensa-
tion from immediate taxation. Second,
you may subject the gain received from
the sale of the stocks to the capital
gain tax rate which is lower than the
ordinary income rate. While the clas-
sic fixed salary guarantees you a con-
stant income, such income is taxed
immediately at a higher rate, eliminat-
ing the possibility to put in place some
valuable financial and tax planning. In
conclusion, ask yourself: do you have
freedom of planning your investment
with options? Options can be best for
you provided that you meet the hold-
ing requirement and the stocks are
expected to increase their value. If not,
then the advantage of having options
may not be as great as it is said to be.

Definitions

Option. a firm offer to buy stocks
for a certain period of time. An option
is said to be granted at the time the
employer’s board of directors makes
the resolution.

Option price. the price at which the
stocks are offered to the employee.
The option is exercised when the
stocks are purchased and transferred
from the employer to the employee.

[
IRS Weighs In
By Kelly Phillips Erb

The IRS has released a ruling (Rev.
Rul. 2002-19) regarding expenses for
weight-loss programs which may qual-
ify as medical deductions.

Taxpayers may deduct weight loss
expenses as part of qualifying medical
expenses to the extent the total of such
medical expenses exceeds 7.5% of the
adjusted gross income. Expenses
related to weight loss programs are
deductible as qualifying medical
expenses if the expenses are medically
necessary, such as the treatment of
obesity or hypertension. However,
health care expenses which are not

medically necessary but are merely to
improve general health or appearances
are not deductible.

The cost of diet foods remains
non-deductible. This ruling applies to
the taxable year 2001 and any years for
which taxpayers may file amended
returns (generally three years after the
due date, or currently, 1998 returns).

Still more tax incentives...
by Kelly Phillips Erb

President Bush signed the
revamped economic stimulus package,
titled the Job Creation and Worker
Assistance Act, on March 9,2002. The
new package contains $38.7 billion in
tax incentives spread out over ten
years. Similar to the economic bill
passed last year, the new law makes
several tax breaks retroactive. This
means that some of the tax benefits
will be applicable for the 2001 tax year,
even though those returns are to be
filed by 15 April 2002.

The tax benefits are as follows:

Businesses

As expected, businesses receive
the most benefit under the new law.

Depreciation. An additional first-
year depreciation deduction equal to
30% of the adjusted basis of qualified
property is allowed retroactive to
2001. The 30% “bonus depreciation” is
allowable for regular and AMT pur-
poses for the tax year in which the
property is placed in service. Eligible
property includes:
* Property with a recovery period of

20 years or less;

* Water utility property;
* Non-IRC §197 computer software;
and
* Qualified leasehold improvements.
To qualify, property must be pur-
chased between September 10, 2001
and September 11, 2004, and placed in

service before January 1, 2005. The
basis of the property and the deprecia-
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tion allowances in the year of purchase
and in later years must be adjusted to
reflect the additional first-year depre-
ciation deduction.

Net operating losses. The new law
temporarily extends the general carry-
back period for net operating losses
from two to five years. In addition,
three-year NOLs, like casualty losses,
can be carried back five years.

The losses must arise in taxable
years ending in 2001 and 2002. There
is one opportunity to elect out of this
treatment and the election is final.

Method of accounting. The new law
allows for the use of the non-accrual
experience method of accounting only
for amounts to be received for the per-
formance of qualified services (e.g.,
health, law and consulting) and for ser-
vices provided by certain small busi-
nesses.

Electronic transmittal of Forms 1099.

Prior to the new law, forms 1099
must be presented to the taxpayer
either in person or via first-class mail.
The new law now allows forms 1099
and other information returns to be
sent electronically so long as the recip-
ient agrees.

Exctensions of expiring business tax
credits. The new law extends many
business tax credits which had expired
on December 31, 2001, to December
31, 2003. These credits include:

*  Work Opportunity Tax Credit;

¢ Welfare-to-Work Tax Credit;

* Taxable income limit on percentage
depreciation from marginal wells;

¢ Clean-fuel vehicle deduction;

* Suspension of reduction of deduc-
tions for mutual life insurance com-
panies; and

* Other energy incentives.

Discharge S-Corp indebtedness. The
new law reverses the Supreme Court’s
decision in Gztlitz v Commr, 531 US 206
(2001). The new law does not treat the
amount discharged and excluded from
an S corporation’s income as an item of
income by a shareholder. Conse-
quently, the shareholder’s basis is not
increased. Generally, this applies to
discharges of indebtedness after Octo-
ber 11, 2001.

NYC Liberty Zone. Additional tax
incentives are available to taxpayers in
a special “Liberty Zone” located in
southern Manhattan. These breaks are
in addition to those in the Victims of
Terrorism Tax Relief Act of 2001.

Individuals

Limited AMT relief EGTRRA
(2001) made permanent the use of
child tax and adoption credits against
AMT but did not extend the other
personal credits beyond their cut-off
date of December 31, 2001. The new
law allows taxpayers to make full use of
all the nonrefundable tax credits for an
additional two years, through Decem-
ber 31, 2003.

Teachers. The new law allows
teachers to take an above-the-line
deduction for classroom expenses.
Educators, in elementary and second-
ary schools, will be able to deduct qual-
ifying classroom expenses up to $250
annually for 2002 and 2003.

Archer Medical Savings Accounts.

The new law extends the use of
the Archer Medical Savings Accounts
through December 31, 2003.

The bill also includes some techni-
cal corrections related to EGTRRA
and pre-EGTRRA laws.

The Erb Law Firm, P.C.
5235 Ridge Avenue
Philadelphia, PA 19128
Telephone: 215.508.4419
Facsimile: 215.508.4428
erblaw®@erblaw.com

For more information see our web site,
www.erblaw.com, or contact us directly. To be
removed from our mailing list or to update your
information, call, write, or e-mail us.

Like any good lawyers, we need to add a
disclaimer. Unfortunately, it is impossible to give
legal advice through a newsletter, no matter how
well researched or written. Before relying on any
information given in this newsletter, contact an
attorney to discuss your particular situation.

) printed on recycled paper

|
Changes, comments, questions

Do you want your newsletter faster, better, stronger? Try switching to our e-mail list, which means you’ll get our fancy pdf
file for easy printing, on-line viewing, and archival, as well as links to related legislation and other sources of information.

[ ] Yes, I'd like to switch to the e-mail list (pdf file), here’s my e-mail address:

[] Please add me to the e-mail list (pdf file), here’s my e-mail address:

[] I prefer snail mail, sign me up (or change my info) for the normal mailing list at following address:

Return to: The Erb Law Firm, PC, 5235 Ridge Avenue, Philadelphia, PA 19128, phone 215-508-4419, fax 215-508-4428, www.erblaw.com
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